Holdover Tenancy Article:
Holdover Tenants: What are the Property Owner’s Rights?
With current vacancy rates for commercial and industrial properties being at an all-time low, the
incidence of holdover tenants occupying their units beyond the contractual expiration date of their lease
is much more prevalent. Institutional landlords (REITS) already have provisions in their leases that
address this issue. However, private landlords are often unprepared for dealing with tenants who stay
beyond their lease expiration date. The tenant may have been out in the marketplace looking for
expansion space or a reduction of their overhead. With the vacancy rates being so low, when tenants go
out into the marketplace they are often unprepared for the increased lease rates and the lack of
available selections from which to choose. The tenants often ask for short-term extensions to their
lease at the original lease rate. Often the request for extensions are without the intention of the current
tenant to commit to anything in writing. Whatever the case may be, landlords are often in a state of
limbo with their long range plans for their commercial property. The lease rate that the holdover tenant
may be paying is often 25 to 30% lower than what the market will bear. If the landlord wants to sell the
building, he is hampered from doing so. A buyer who is an end-user for the building wants to know
when they can have occupancy of the building to commence with renovations. An investor for the
building wants to know what the stable income stream will be for the value of the investment. The
holdover tenancy situation has a significant impact upon the value of the landlord’s asset.
Lease provisions are key in determining the respective rights of landlord and tenant, including whether a
holdover is a default under the lease. Increased rent during a period of holdover by a tenant is often
included in a lease to compensate the landlord for occupancy that extends beyond the contractual
expiration date of the original lease agreement. A holdover by the tenant, even with an increased rent
under the lease, does not negate the fact that ordinarily, absent landlord consent or lease language to
the contrary, the holdover is still a default under the lease. Tenants need to be aware of this. Landlords
need to give consideration to pursuing eviction of the holdover tenant. Landlords need to take this step
so that they can avoid being in default under a lease that has been executed with a new tenant
expecting to occupy the space at a defined future time. In the case of a holdover to which landlord and
tenant have mutually consented, occupancy might be construed as being a short term lease extension
rather than a default. It is in the best interest of both landlord and tenant to consider (additional)
security deposit being posted, either in the form of additional escrow or a letter of credit. For the
tenant, such security deposit could entice an otherwise reluctant landlord to provide a few extra months
needed by the tenant. For the landlord, the modified arrangement would provide not only additional
cash flow from rent, but a much greater comfort level that the tenant will vacate the space when
needed. If not already in the lease, confessions of judgment for both money and possession could be
negotiated for inclusion as a part of the holdover tenancy. A true holdover occurs following the lease
expiration date. However, care should be taken by both landlord and tenant that they do not
inadvertently find themselves in an unintended lease renewal rather than a short term holdover; again,
contractual language is key. It is imperative that both landlord and tenant consult with their respective
attorneys about a holdover tenancy situation and the rights of each party.
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Bios:
Amy L. Hawley, SIOR, Associate Broker Throughout her career Hawley has leased or
sold more than 7 million SF of industrial/commercial space to regional and national
companies in the Greater Lehigh Valley market. She has provided consulting services
focused upon market analysis and feasibility studies for several clients and written
several trade articles that have been published in various trade journals. A member of
the Society of Industrial & Office Realtors since 1991, she continues to serve on the
Chapter Board as the Membership Chair.

Joseph A. Zator II is the Founder and a Member of Zator Law, a firm he established in
1994 following his return to his Lehigh Valley roots after ten years active duty in the
Army and five years practicing law with another firm. Joe focuses his practice on
business and commercial transactions; real estate transactions; zoning, subdivisions,
land use and development; tax assessment appeals; leasing; title matters and
insurance; municipal law; banking and finance; EMS law; mergers and acquisitions;
religious and educational institutions; and litigation relating to the foregoing.
Joe serves as the Solicitor for two Townships, a Zoning Hearing Board, a Building Code Board of Appeals
and an Industrial Development Authority. He also serves on the Military Academy Advisory Boards for
Senator Toomey and Congressman Dent.
Joe’s expertise in real estate, zoning, land use and development and municipal law have earned him the
distinctions of Select Lawyer™ by Lehigh Valley Style and Local Legal Leader™ by Lehigh Valley Magazine
in 2016 and 2017. His leadership and guidance has helped the firm earn the Greater Lehigh Valley
Chamber of Commerce’s Excellence in Business award. The readers of Lehigh Valley Magazine have
voted Zator Law the honor of Best in the Valley Business Attorneys for five years and Best Places to
Work.
Graduating first in his class from Villanova University School of Law and educated at the United States
Military Academy at West Point where he graduated with a degree in engineering. Joe served as a Field
Artillery Officer with the 82nd Airborne Division at Fort Bragg. He is an Army Ranger, Airborne
Paratrooper, Jumpmaster, and Jungle Expert. For his last assignment, he was stationed at Fort Riley,
Kansas as an attorney in the Army Judge Advocate General’s Corps.
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